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The history of crime, criminal justice and social control in the Early Modern Period
has received much attention during the last two decades. In the German case, the large
cities in the south and west of the country have been the focus of interest. In the
process of research, the stereotype of harsh and pitiless, ,medieval* punishments has
given way to the notion of a highly flexible and, at least in the 15" and 16™ centuries,
rather mild penal justice. City authorities were seeking to legitimize their rule by
administering justice to the burghers. Accordingly, they tried to adapt the legal
instruments to the particular requirements of social control.> These findings match
with the notion of a general political consensus between the ruling magistrates and the
burghers. Thus, urban stability went together with the acceptance of civic liberties —
in the double sense of personal rights and of some degree of corporate political
participation.

While this holds true for the so-called Imperial Cities in the south and west of the
Empire — Nuremberg, Frankfurt, Cologne and others — it is doubtful if the cities in the
north and east of the Empire, where burgher participation in urban government was
often considerably more restricted, equally relied on consensus-orientated and flexible
systems of criminal justice. This paper will focus on the case of Goerlitz, nowadays a
forgotten place on the Polish border, but prominent in medieval and early modern
Germany. In Goerlitz, a tiny elitist city council managed to govern the town without
any guild participation. Civic liberties — in the political sense — were not respected. As
shown by the protests articulated during various unsuccessful uprisings, this kind of
government was not accepted by the urban population. Now, did crime control take
different forms, too?

The answer is, first, that there was some cooperation between the citizens and the
urban law court, largely identical with the city council. Second, however, the urban
government did not adapt the legal norms to fit the particular context of crime control
because it did not — and needed not — conceive of crime control as a measure of
generating or keeping up a general consensus. Goerlitz did not develop the flexible
control instruments characteristic of the cities mentioned above. On the contrary, the
archaic medieval Saxon law was largely kept intact. The resulting inadequacy of the
penal instruments had consequences for urban life and urban stability, too: As the
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criminal records show, conflicts among the burghers were less ritualized and more
openly violent than in other cities.

Let me outline these observations in three steps. First, I will show that the urban
government in Goerlitz did not rely on the consensus of the population; second, | will
sketch the basic patterns of cooperation in the domain of crime control; and third, |
will show that social control in Goerlitz was less efficient than elsewhere.

(1) In the 15" and 16™ centuries, most German towns of a certain size developed
some kind of constitutional arrangement between the burghers and the city councils.
Far from democratic regimes, there still existed some institutional link between the
craft guilds and the magistrate. There was also a generally shared notion that the
authorities could not act independently of a common consensus.? In Goerlitz,
however, constitutional realities were different.® Although the craft guilds strove to
implement certain forms of participation, the city council managed to keep up its
small merchant recruitment basis and its tight grip on all questions of political
importance. In spite of a series of uprisings, and in contrast to other cities, the guilds
were not able to establish a less exclusive Greater Council or at least burgher
committees that could mediate controversial issues. Moreover, the magistrate
explicitly rejected the idea that its power was derived from the burghers. It
emphasized instead that the only source of legitimacy was the city’s sovereign, the
king of Bohemia.

It was the particular relationship of city and king that made this unusual exclusiveness
of the city council possible. Other than most city sovereigns of the period, the
Bohemian king was interested only in the fiscal status quo and did not have any
ambitions to interfere with the council’s authority. He was prepared to back it against
opposition without making use of the council’s need for his support. That is why,
unlike most other city authorities, the council of Goerlitz was always ready to invoke
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the sovereign’s power, both rhetorically and effectively, in the face of guild
opposition and uprisings.

The introduction of the Reformation in Goerlitz in 1525 is a significant exception to
the rule. Because the king was fighting the Turks, and because the religious issue was
too explosive, the city council for once had to give in. When it initially opposed the
call for Lutheran preaching, people began to attack the council in various forms. Quite
soon, the latter decided to give in and introduced the Reformation. Thanks to this
swift reaction, however, the magistrate successfully stifled further claims for political
participation or economic and social emancipation. In this respect, events in Goerlitz
can be compared to Nuremberg, where the Reformation was introduced not only at
the same time but for the same reason — namely, to prevent further constitutional
changes. In most other cities, the urban authorities opposed the Reformation for many
years to come and, as a result, faced serious threats to their political privileges
towards the end of the 1520s.*

The early success of the Reformation in Goerlitz was possible because virtually all
burghers were fiercely engaged in the religious issue. It provided a coherent focus for
opposition across professional, social or gender boundaries. Due to this pressure, and
because the king was not at hand, the magistrate made the partial concession of
abandoning Catholicism. At the same time, the Reformation signaled yet another
failure of the guilds to gain a hold in urban politics. For at least a century to come,
civic liberties — in the sense of policital participation — were not to be granted to the
vast majority of the burghers of Goerlitz.

(2) In spite of this fundamental political disagreement, urban population and city
council shared central values concerning urban stability: Both disapproved of physical
violence, of verbal offenses, and of theft. This concurrence was not purely theoretical:
Townspeople and inhabitants of the rural juridical district regularly sought justice at
the city law court. The case of Goerlitz thus confirms the general view that social
control was — and still is — a mutual undertaking of formal institutions and social
interaction.”

Yet, a closer look reveals that the cooperation of the population with the urban
government in the domain of crime control was highly selective. Offenses against the
public order - drinking, dancing or gambling - were hardly ever reported to the
authorities. Sexual deviance seems to have been sanctioned mostly informally, i.e.
within families and neighbourhoods rather than in court procedure. Most striking,
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however, is the small number of reported property offenses compared to the charges
of physical violence. This is not indicative of the true crime rate: The incidence of
theft was in fact much higher than the number of charges indicate, because in this
field, too, the role of informal control was more relevant than in the sphere of physical
violence. Why that?

As a general explanation for the selective use of the court, it seems valid to say that
the degree to which a particular type of crime was reported depended not on how
much it was culturally rejected, but rather on the viability of the available informal
social control. Thus, in the case of property offenses, the help of bystanders,
neighbours and tavern proprietors in tracing thieves and stolen goods often made the
appeal to the authorities redundant. Conversely, the endemic use of physical violence
could not be sufficiently contained on the informal level of family and friends.
Violence was widespread among all parts of the urban and rural population and was
very often generated by honour conflicts. Still, physical violence was not accepted as
a legitimate form of interaction. That is why so many and even minor deeds of
violence were reported.

Surely, there were also secondary factors for the selectivity the people of Goerlitz
betrayed in their reports to the authorities. Thus, the sanction of capital punishment
for thieves may often have appeared too cruel. In addition, the chance of retrieving a
stolen good thanks to a court trial was rather small. At the same time, the fine that a
convicted mutilator or killer had to pay to the victim was a positive motivation to go
to court.

However, the central conclusion is that the cooperation of the urban population with
the authorities in the domain of social control was highly selective. This selectivity
was due to the viability of informal social control relative to different sorts of crime.
Still, it is safe to say that the existing minimum of cooperation between authorities
and population guaranteed for a certain degree of everyday urban stability.

(3) During the 15™ and early 16" centuries, there were hardly any efforts on behalf of
the city council to change the traditional norms of Saxon law, although it would have
been fully entitled to do so. The reason is obvious: the magistrate did not aim at
legitimizing its rule by administering efficient or at least consensus-orientated crime
control. The council did not — and needed not — conceive of social control as a means
of generating legitimacy. Thus, for example, in most cities the punishments were
clearly different for locals and for strangers.® In Goerlitz, strangers were not punished
in any other way than the ordinary local. This might seem progressive to the modern
eye. In the context of the time, however, it marks a style of social control that was not
orientated towards community consensus.

The persistence of the traditional legal norms is all the more striking in view of the
fact that the city councillors barely knew how to administer them. This is illustrated
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by a number of questions brought before the Magdeburg law court. The latter
sometimes even rejected these questions because they were too banal. It is equally
surprising to see that the city court of Goerlitz ignored the recommendation of the
Magdeburg law court, given in the late 15" century, to sanction homicide with capital
punishment.

The reluctance of the urban government to change the legal norms had consequences
for the prevention of crime. This is especially true for physical violence. According to
the medieval logic of the ordeal, Saxon law was not interested in what had really
happened. Rather, in order to determine someone’s guilt, it simply administered the
oath to him. The right to take an oath was determined by the technical form of a
charge which was therefore decisive for the outcome of the trial. As a result of this
irrational procedure, the committed crime and the punishment did not correspond. The
threat of a sanction was not calculable — and there was no clear differentiation
between various degrees of violence.

Now, because sanctions for violence were not predictable, they did not provide a
sufficient deterrent. As the criminal records show, conflicts among inhabitants of
Goerlitz were more openly violent than those observed in other cities. For a
contrasting example of a more developed system of social control, let us take the city
of Constance, on the southern border of Germany.” Here, pulling one’s knife was
punished with a monetary fine. A banishment from the city was the minimum
consequence of an act of violence and would be complemented by additional
sanctions according to the gravity of the wounds. This seems to have entailed more
ritualized forms of honour conflicts: Often enough, someone pulled his knife but
refrained from using it. And if someone did resort to physical violence, more often
than not he inflicted only light injury. The same pattern has been observed in other
cities. In Goerlitz, however, injuries were more serious because the sanctions
provided by Saxon law regularly failed to prevent the violent escalation of honour
conflicts.

In the course of the 16" century, beginning around 1530, the magistrate finally did
tighten the penal law. This concerned physical violence, sexual offenses and property
offenses. But here, too, the aim was not to enhance the council’s legitimacy within the
city. Rather, the increased penalization of physical violence was directed mainly
against the nobles in the countryside. As for the tightened control of sexual and
property offences, it was clearly conditioned by the Reformation: The city council
began to see itself as an instrument of godly sanction, evoking the notion of
,discipline* and targeting women and youth. Both this campaign of religious and
moral improvement and the tightening of penal sanctions was characteristic for other
cities of the same period, too. Thus, by the 1570s it had become common norm to
impose capital punishment for homicide.® Towards the end of the century, therefore,
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social control in Goerlitz showed more similarity with other places.® Yet some
features, notably the Saxon procedure, remained intact for the rest of the Early
Modern period.

To sum up: We saw that there was a certain need of formal social control on behalf of
the urban population. This was especially true for physical violence, as it could not be
contained on the informal level. And yet, the city magistrate did not strive to optimize
its legal norms to correspond to that societal need. Unlike other city magistrates, it did
not adapt its legal instruments in order to conform better to the requirements of social
control. A major consequence was the marked inefficiency of violence control. I
argued that the reason for this contrast was the lack of a general political consensus
within the city: Because the magistrate did not feel responsible towards the burghers,
it did not strive to legitimize its rule by administering efficient social control. In short:
The lack of civic liberties — at least in the political sense — had a negative affect on
urban stability.
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