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Preface

The rapid developments of science and technology aim to improve our everyday lives, but also
constitute a constant source of new risks. At the same time, the economic crisis has risen as a
threat of global proportions, adversely affecting social and business activities. All these new
applications and problems constitute sources of risk that need to be handled with care and
accompanied by appropriate measures to prevent damage to individuals and legal entities. In case
a risk is realized and loss is incurred, the universal concept of justice dictates that it should be
restituted. Claims due to careless conduct and wrongdoing are usually resolved through remedies
available in tort law — more specifically, claims for tortious negligence, which is one of the most

complex and fast-developing areas of law in most jurisdictions.

Almost all legal systems include provisions regarding tortious liability for unintentional
harm and allow those who suffered some kind of loss to seek compensation from the tortfeasor.
The relevant methodologies present many variations, the most significant being the difference
between systems based on one or more general clauses laying down the requirements for tort
liability and those that recognize various separate categories of torts. The former — among which
the Greek law of tort — are regarded as more flexible thus easily adaptable to novel tortious
liability situations. A representative example of the latter is the English common law, which
includes distinct legally recognized civil wrongs or nominate torts, and is designed to safeguard
the predictability of court rulings and promote safety in legally relevant human behaviour!.
Undoubtedly, a common objective of all tort law systems is to achieve an effective combination
of both flexibility of their legal rules and stability of court decisions. Consequently, legal
scholars and practitioners from either of the above main tort systems could benefit from an
acquaintance with the reasoning and basic principles of the other, which could potentially offer

them a new perspective and complement their legal education.

The aim of this study is thus twofold: on one hand to make a succinct presentation of the
basic elements of tortious liability for negligent conduct in English and Greek law, and on the
other to draw certain conclusions which could hopefully contribute to a cross-jurisdictional

dialogue. The focus will be on the notions of duty of care and breach of duty in the English tort

1 Georgiadis, Apostolos, Law of Obligations-General Part (Athens: P. N. Sakkoulas, 2015) p.647-8.



of negligence and the requirements of unlawfulness and fault in the form of negligence in the tort
law provisions of the Greek Civil Code. The condition of damage is often absorbed into one of
the other requirements. Therefore, it will be analyzed in connection with the notion of duty of
care in the English common law and in the chapter on tort categories created by the Greek
jurisprudence. Finally, causation is not included in the present study, as it presents more
similarities than differences in these two legal systems and does not offer sufficient material for a

comparative study.
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Summary

The focus of this paper is on the notions of duty of care and breach of duty of the English tort of
negligence and unlawful behaviour and fault as requirements of tortious liability in the general
clause of art. 914 of the Greek Civil Code. In the context of Greek tort law, only fault in the form
of negligence as described in art. 330 subpar. 2 GCC is considered. After a presentation of the
way these legal concepts function in the two legal systems under examination, one brief chapter
gives the perspective of two significant legal works on the European harmonization of tort law.
Finally, a series of comparative observations are set forth in an effort to highlight the key
differences but also overlapping approaches in the way English and Greek courts resolve

negligence conflicts.
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.. Introduction

The law of torts of the English common law has been evolving in a piecemeal way, case by case,
since Norman times. It comprises a series of separate torts, each governed by its own set of rules
and principles and protecting different legal interests. In the fourteenth century, two distinct
forms of action were recognized: “trespass” and “trespass on the case” or simply “case”. The
first was a remedy against any direct harm to the body, land or property inflicted through the use
of force, while the latter was aimed at the restitution of damage resulting from a wrongful act
which was neither direct nor violent. Today, torts which are actionable per se, such as trespass to
the person (battery, assault, false imprisonment) or trespass to land, descend from the action of
trespass; torts which require the claimant to prove that he/she incurred damage, namely nuisance

and negligence, originate in case’.

However, the general categorization of modern torts is not owed — at least not entirely —
to their provenience. In the late 19" and early 20" century, legal scholars from England and the
U.S.A. engaged in the ambitious project of rationalizing the various torts that had developed
haphazardly. Their goal was to organize the common law based on principles and methods
elaborated by jurists from civil law legal systems. Within this framework, they grouped together
torts according to the type of legal interests included in their protective scope as well as
according to whether they required intentional or negligent behaviour or strict liability. Until
then, though, English law was based on writs which did not correspond to a list of interests
worthy of protection but had other unifying characteristics, such as the manner in which an
injury was inflicted. Furthermore, the notions of intent, negligence and strict liability were not
clearly distinguished. Soon it became evident that this reform could not be fully conciliated with
the English legal tradition. The core differences between the tort system of the common law and
concepts deriving from continental jurisdictions were so overwhelming, that this effort was never
brought to completion. The result was a series of anomalies which were never seamlessly

incorporated into the common law?.

The Greek Civil Code does not share the common law’s vast historical background. Its

official version was put into force on March 15" 1940, after years of scientific research and

2 Turner, Chris, and Sue Hodge, Unlocking Torts (London: Hodder & Stoughton, 2008) p.1.
3 Gordley, James, Foundations of Private Law (Oxford: Oxford University Press, 2007) p.159.
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elaboration by a group of prominent Greek legal scholars. It is interesting to note that its
enactment was an initiative of the dictatorship of Ioannis Metaxas, whose advisors saw it as an
opportunity to reap the rewards of this significant scientific work — which had already been put
into motion before their coming into power — in order to efficiently promote the regime’s
propaganda®. The Greek private law was modeled after the codifications of the European civil
law systems and its general clause on tort liability, art. 914 GCC, is based on art. 41 of the Swiss
Law of Obligations. The requirements for tortious liability are set out in the above general
clause, while more detailed provisions on specific forms of wrongful behaviour are included in
other articles of the same chapter (“wrongful acts”). More types of unlawful conduct are
described and regulated in special legislation, which is related mostly to strict liability claims and
applies jointly with the tort provisions of the GCC. Art. 914 GCC contains abstract legal notions
such as unlawful behaviour and fault, which jurists need to interpret in order to give them

concrete content so as to apply them to particular cases’.

From all the above, a fundamental difference in direction between the two tort systems
can be discerned. The English common law prioritizes the predictability of court decisions as a
means of promoting legal clarity and safety. On the other hand, the Greek Civil Code aims
primarily at being adaptable to novel circumstances through the flexibility of its general clauses

and abstract concepts.

In the English law of torts, negligence is not a mere degree of culpability but a distinct
tort in its own right. Its indispensable ingredients are duty of care, breach of duty, causation and
damage. Contrary to other torts which are linked to specific legal rights — some of them
punishing a particular type of behaviour per se — the tort of negligence aims to protect a vast
variety of interests, its main focus being on the defendant’s conduct. Therefore, its range is
extremely wide and may often concur not only with narrower nominate torts but also with
liability arising from contract. The problem of concurrence of tort and contract as well as the fear
of indeterminate liability are the main reasons why the English courts have elaborated an

intricate set of rules delimiting the scope of the tort of negligence®. Negligence was officially

4 Geordiadis, Apostolos, Law and legal science during the dictatorship of the 4t of August (Chronika
Idiotikou Dikaiou, I1B/2012) p.8-9.

5 Georgiadis, Apostolos, Law of Obligations-General Part (Athens: P. N. Sakkoulas, 2015) p.654.

6 Clerk & Lindsell on Torts (London: Sweet & Maxwell, 2006) par. 8-01 to 8-4.
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distinguished as a separate tort by the House of Lords in 1932. Since then, it has been growing
exponentially and is considered of central importance in the law of torts. Indeed, the majority of
tort claims today are based on negligence, as it is deemed the best means to resolve conflicts

arising from new applications of science and technology which constitute sources of risk’.

In the context of Greek tort law, negligence is defined in art. 330 subpar. 2 GCC as the
“diligence required in social activities”. It is a form of fault, which in turn is one of the four
essential elements of tort liability, the other three being unlawful behaviour, damage and a causal
link between the last two. Although art. 330 provides an objective criterion which often overlaps
with the precondition of unlawful conduct, the prevailing view in Greek jurisprudence regards

negligence as a distinct requirement of tortious liability which is of subjective nature.

With respect to the content of the term “negligence” in the English and Greek legal
systems, one difference should be pointed out for purposes of clarity. In Greek tort law,
negligence can be of two types: “unconscious” and “conscious”. The latter is often confused with
dolus eventualis (as opposed to dolus directus), as in both forms of fault the wrongdoer is able to
predict the injurious result. What sets them apart, is the element of acceptance of predicted
damage, which must be present for the fulfillment of dolus eventualis but absent in conscious
negligence, where the wrongdoer does not accept the harmful result but hopes or wishes to avoid
it. These two legal terms are both translated in English as “recklessness”. In common law,
recklessness involves taking a risk with someone’s interests (bodily integrity, property etc.), in
the sense of putting them to one’s purposes. Injury features in the defendant’s intention because
he/she was able to foresee it. Therefore, recklessness is irrelevant in the context of the tort of
negligence, where the defendant causes harm inadvertently, because he/she was not able to
foresee it, despite the fact that, by objective standards, damage was foreseeable’. Hence, in the
English common law, there is only one type of negligence: ordinary negligence, which is
assessed on the basis of objective criteria. By contrast, the Greek tort law distinguishes two
types: “conscious” and ‘“‘unconscious” negligence, for the determination of which, special

individual characteristics of the wrongdoer are taken into consideration.

7 Harpwood, Vivienne, Modern Tort Law (London and New York: Routledge-Cavendish, 2008) p.8.
8 Karakostas, loannis, The Law of Tort-Articles 914-938 GCC (Athens: Nomiki Vivliothiki, 2014) p.129-30.
9 Beever, Allan, A Theory of Tort Liability (Oxford and Portland, Oregon: Hart Publishing, 2016) p.179-80.
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In this study, only two of the elements of tort liability from each legal system are chosen
for comparison: duty of care and breach of duty from the tort of negligence and unlawful
behaviour and fault in the form of negligence from art. 914 GCC. The notion of damage is more
controversial in English law, thus will be examined in relation to duty of care which is often
dependent on the type of loss incurred. This is because common law does not treat all kinds of
damage in the same way. Conversely, Greek tort law does not distinguish between various types
of harm so no special mention will be made to this tortious precondition. With respect to
causation, it is noted that both tort systems approach it in more or less the same way. The
prevailing view in Greek jurisprudence supports the theory of causa adequata, often combined
with the theory of conditio sine qua non. The English common law distinguishes between factual
and legal causation. The first, known as the “but-for test”, coincides with causa adequata,

whereas the second is based on foreseeability of harm and is similar to conditio sine qua non’®.

10 Karakostas, loannis, The Law of Tort-Articles 914-938 GCC (Athens: Nomiki Vivliothiki, 2014) p.185.
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. The elements of the tort of negligence in English law

A successful negligence claim under common law needs to fulfill four criteria: duty of care,
breach of duty, damage and a causal link between the damage incurred and the defendant’s
behaviour. A better way to comprehend these elements of the English tort of negligence is to
formulate them as questions: does the law attach liability to carelessness in this situation? Did
the defendant fail to measure up to the standard of care imposed by the law? Is the harm caused
by the negligent conduct legally interesting? Is the defendant responsible in the eye of the law for
the harm suffered by the claimant? If all the above are answered affirmatively, the defendant is

liable to compensate the claimant for his/her loss'!.
1. Duty of care

In English common law the main mission of the concept of duty of care is to determine the scope
of the tort of negligence by categorizing the multitude of different criteria used by the courts.
These include the restitution of different kinds of damage, the protection of different classes of
claimants or even the status of certain categories of defendants said to enjoy immunity from
negligence liability. By contrast, civil law systems employ the legal notions of unlawfulness,

fault, causation and damage, often interchangeably, to delimit the range of tort liability'2.

In the tort of negligence, the term “duty of care” is mainly used to delineate a notional
duty owed to a general group of claimants or with respect to certain kinds of damage. If a
notional duty does not exist, there are no grounds to look for a factual one in a particular case'?.
A procedural mechanism known as a “striking-out application”, which deals with preliminary
issues of law, helps keep obviously baseless claims from proceeding to a full trial if the court
reaches the conclusion that, assuming the claimant’s allegations were true, a notional duty of care
would not arise'®. In negligence cases defendants often resort to this option when the alleged

duty of care does not clearly fall under an established category'.

11 Deakin, Simon, Angus Johnston, and Basil Markesinis. Markesinis and Deakin’s Tort Law (Oxford:
Clarendon Press, 2008) p.113-4.

12 Deakin p.116-7.

13 Clerk & Lindsell on Torts (London: Sweet & Maxwell, 2006) par. 8-06.

14 Harpwood, Vivienne, Modern Tort Law (London and New York: Routledge-Cavendish, 2008) p.27.

15 Elliott, Catherine, and Frances Quinn, Tort Law (Essex: Pearson Education Limited, 2005) p.18.
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1.1 From the “neighbour principle” to the two-part test in Anns

The origin of the tort of negligence lies in the decision of the House of Lords in Donoghue v
Stevenson!®. Until then, the courts accepted liability for negligent infliction of damage only in a
small number of special cases which lacked general principles that could be unified and

classified under one separate doctrine of negligence!”.

According to the facts of the case, Mrs. Donoghue went to a café with a friend who
bought for her a bottle of ginger beer. The bottle was opaque so the claimant was unable to see
its contents. She poured half of the ginger beer in a glass and drank it. While pouring the rest of
it, she saw that the bottle contained a decomposing snail and realized she had consumed part of
it. As a result, she suffered severe shock and gastroenteritis. Since it was her friend and not the
claimant who had bought the drink, there was no contractual remedy available to her for
compensation. Therefore, she decided to bring an action in tort against the manufacturer. The
latter argued that there was no duty of care owed to Mrs. Donoghue so no action could be

founded on her claim.

Up to that point, contract law was the main source of negligence liability and tort was
applied only exceptionally. Consequently, the House of Lords had to address the main issue of
lack of privity of contract. According to the strict doctrine of privity, a duty of care could not
arise in the absence of a contractual relationship between the parties. Rejecting the application of
this principle in this particular instance, the Lords decided in favour of the claimant, on the basis

that manufacturers owed a duty of care to the end consumers of their products'®.

Despite the importance of establishing a general liability for defective products and
recognizing negligence as a source of liability independent from contract, this case is probably
best known for the celebrated “neighbour principle” in Lord Atkin’s judgment: “You must take
reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to

injure your neighbour. Who then in law is my neighbour? The answer seems to be — persons so

16 [1932] AC 562.
17 Rogers, W\.H., The Law of Tort (London: Sweet & Maxwell, 1994) p.41.
18 Deakin, Simon, Angus Johnston, and Basil Markesinis. Markesinis and Deakin’s Tort Law (Oxford:

Clarendon Press, 2008) p.114-5.



closely and directly affected by my act that I ought reasonably to have them in contemplation as
being so affected when directing my mind to the acts or omissions which are called in

question”!?.

According to Lord Atkin, the general test for concluding the existence of a duty of care in
any given situation comprises of two requirements: foreseeability of harm and proximity
between the two parties. The first is objective in the sense that the court does not have to
determine what the particular defendant actually predicted but what would be expected from a
reasonable person in the same factual context. Furthermore, the defendant does not have to be
able to identify the specific plaintiff; in many cases it will suffice that the latter belongs to a
broader group of people against whom the risk of injury could have been predicted®’. The second
requirement corresponds to closeness in law, meaning there has to be a legally interesting
relationship between the parties?!. Some authors suggest that this was included as a way to

moderate the foreseeability test and restrict its application?2.

It is interesting to note that one of the dissenting judges, Lord Buckmaster, raised an
objection to a general test for establishing a duty of care, especially in the particular
circumstances (liability of a manufacturer to any ultimate customer). The basis of his argument
was that it would be detrimental to commerce, as companies would be vulnerable to an
indeterminate number of actions, while the consumers would end up bearing the cost of imposed
damages which would be added to the price of the products. However, it was in his effort to
counter this exact fear that Lord Atkin formulated his neighbour principal. According to his
statement, its application would demarcate and limit the range of claims based on tort

negligence?®.

The importance of this judgment is paramount, not only because it identified negligence
as a separate tort for the first time and established the neighbour principle as a method for
ascertaining the existence of a duty of care, but also for three other critical elements it contains.

First, that lack of privity of contract does not prevent the injured party from raising a claim.

19 See Donoghue v Stevenson [1932] AC 562, 580.

20 Elliott, Catherine, and Frances Quinn, Tort Law (Essex: Pearson Education Limited, 2005) p.16.

21 Clerk & Lindsell on Torts (London: Sweet & Maxwell, 2006) par. 8-11.

22 Steele, Jenny, Tort Law-Text, Cases and Materials (Oxford University Press, 2007) p.146.

23 Harpwood, Vivienne, Modern Tort Law (London and New York: Routledge-Cavendish, 2008) p.20.

7



Second, that proof of negligence consists of three requirements: the existence of a duty of care
owed by the defendant to the claimant, the breach of that duty and loss suffered by the claimant
as a result. And thirdly, the ratio of the case, which established a duty of care of manufacturers to

consumers, half a century before statutory confirmation in the Consumer Protection Act 1987,

In the years following Donoghue v Stevenson, the neighbour principle was used in novel
duty situations to justify judgments that established a new category of duty of care for policy
reasons. Judges usually rule on policy grounds when they feel compelled to extend the scope of
the tort of negligence to new areas because they believe that such extension would serve the

public interest?

. However, this practice was infrequent and certainly not influential enough to
transform Lord Atkin’s foreseeability and proximity test into one of universal application, as the
test itself was not the ratio decidendi of Donoghue but only the means by which the decision was
reached?®. Thus, over a period of many decades, the tort of negligence developed incrementally,
the rule being that the majority of cases were decided on the basis of previous authorities. Part of

the legal community started to challenge this conservative stance in the early 1970s*’.

A drastic change came in 1978, with the case of Anns v Merton London Borough

Council®®

. The claimants were tenants in a building which suffered defects due to the fact that its
foundations were not deep enough. The Council was responsible for the inspection of the
foundations before construction and the claimants alleged that it had either performed the
inspection negligently or not at all. The House of Lords found for the claimants, recognizing that

a duty of care was owed to them by the defendant public authority.

In this case, Lord Wilberforce formulated a simplified test for the establishment of a duty

of care in any given situation?®. This test consisted of two parts which were to be followed

24 Harpwood, Vivienne, Modern Tort Law (London and New York: Routledge-Cavendish, 2008) p.21.

25 Elliott, Catherine, and Frances Quinn, Tort Law (Essex: Pearson Education Limited, 2005) p.16.

26 Clerk & Lindsell on Torts (London: Sweet & Maxwell, 2006) par. 8-14.

27 Rogers, W\V.H., The Law of Tort (London: Sweet & Maxwell, 1994) p.43.

28 [1978] AC 728.

29 [1978] AC 728, Lord Wilberforce at 751-2: “in order to establish that a duty of care arises in a particular

situation, it is not necessary to bring the facts of that situation within those of previous situations in which a duty
of care has been held to exist. Rather the question has to be approached in two stages. First one has to ask
whether, as between the alleged wrongdoer and the person who has suffered damage there is a sufficient
relationship of proximity or neighbourhood such that, in the reasonable contemplation of the former, carelessness
on his part may be likely to cause damage to the latter — in which case a prima facie duty of care arises. Secondly, if
the first question is answered affirmatively, it is necessary to consider whether there are any considerations which
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consecutively: first, it should be determined that sufficient proximity or neighbourhood existed
between the parties, making it foreseeable for the defendant that carelessness from his/her part
could result in harm for the claimant. If this was established, then a prima facie duty was
identified and it was for the courts to decide, during the second part of the test, whether policy
reasons dictated that a duty of care did not exist after all. Moreover, the application of this
principle meant that it was no longer necessary to base the extension of the range of a duty on

previous authorities®.

It is obvious that the first part of the Anns test refers to the neighbour principle. However,
the phrasing used by Lord Wilberforce led to the conclusion that proximity was subsumed into
foreseeability, hence not functioning as a distinct criterion for the establishment of a duty of
care®!. This observation, combined with the inverted logic of a prima facie duty, which would
not be based on precedent and which would be ruled out only by countervailing policy factors,
ultimately led to much criticism, mostly because of the excessive discretion it was deemed to
give to the judges®?. But its main impact was an over-expansion of the scope of duty of care,
especially in areas that, until then, were considered to be in the outermost boundaries of the tort

of negligence, such as pure economic loss and psychiatric injury??.

Indeed, in Junior Books Co. Ltd. v Veitchi Co’?, the House of Lords was said to have
crossed a line when it allowed a claim for purely financial loss. According to the facts of the
case, the claimant had signed a contract for the replacement of the flooring in his factory. The
floor was not installed by the main contractor but by a sub-contractor. When it proved defective,
the owner opted to sue the sub-contractor instead of the main contractor with whom he had a
contractual relationship. The court ruled in favour of the claimant, and this judgment was
criticized for two main reasons. First, because of the famed “floodgates concern”; this decision
could potentially generate an indeterminate number of frivolous claims. Secondly, there was the

fear that the distinction between contract and tort liability would be blurred, causing uncertainty

ought to negative, or to reduce or limit the scope of the duty or the class of person to whom it is owed or the
damages to which a breach of it may give rise [...]".

30 Elliott, Catherine, and Frances Quinn, Tort Law (Essex: Pearson Education Limited, 2005) p.16-7.
31 Steele, Jenny, Tort Law-Text, Cases and Materials (Oxford: Oxford University Press, 2007) p.146-9.
32 Rogers, W.V.H., The Law of Tort (London: Sweet & Maxwell, 1994) p.44-5.

33 Elliott, Catherine, and Frances Quinn, Tort Law (Essex: Pearson Education Limited, 2005) p.17.

34 [1983] AC 520.



in the legal and commercial landscape. This reaction to Junior Books provoked a backlash
against Anns, which was considered to have incited this sudden and unwanted change in the
doctrine of duty of care. Ultimately, Anns was formally overruled by the House of Lords in

Murphy v Brentwood District Council® in 1991 and is now part of legal history>°.

1.2 The modern approach to duty of care: the three-part test in Caparo

Even before the two-stage test in Anns v Merton LBC was swept away, it had become evident
that the duty of care notion could not be based on one general principle which could be applied
in a universal manner. In various decisions, the courts promoted the idea of a piecemeal
evolution of the tort of negligence, by analogy with previous cases involving similar facts®’. This
return to a more traditional approach of the element of duty, often referred to as the “incremental
approach”, was expressly stated in Caparo Industries plc v Dickman’®. Lord Bridge’s opinion in

this case contains a tripartite test known as the “Caparo test”>

, which represents the modern
approach to determining a duty of care. According to this test, in order to establish a duty of care
the courts must: 1) find that the injurious result of the defendant’s behaviour was reasonably
foreseeable, 2) consider whether there is a relationship of proximity between the parties and 3)
decide whether or not it is fair, just and reasonable in all the circumstances to impose a duty of

care*,

It is widely accepted that all three parts of the Caparo test have equal status, overlap and

do not function as separate consecutive steps. Foreseeability of damage is no longer sufficient to

35 [1991] 1 AC 398.

36 Deakin, Simon, Angus Johnston, and Basil Markesinis. Markesinis and Deakin’s Tort Law (Oxford:
Clarendon Press, 2008) p.127.

37 Steele, Jenny, Tort Law-Text, Cases and Materials (Oxford: Oxford University Press, 2007) p.153.

38 [1990] 2 AC 605.

39 [1990] 2 AC 605, Lord Bridge of Harwich at 617-8:”But since the Anns case a series of decisions [...] have

emphasized the inability of any single general principle to provide a practical test which can be applied to every
situation to determine whether a duty of care is owed and, if so, what is its scope [...]. What emerges is that, in
addition to the foreseeability of damage, necessary ingredients in any situation giving rise to a duty of care are that
there should exist between the party owing the duty and the party to whom it is owed a relationship characterized
by the law as one of “proximity” or” neighbourhood” and that the situation should be one in which the court
considers it fair, just and reasonable that the law should impose a duty of a given scope upon the one party for the
benefit of the other”.

40 Lunney, Mark, and Ken Oliphant, Tort Law-Text and Materials (Oxford University Press, 2008) p.140-1.
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establish a prima facie duty, while proximity has reclaimed its independence from it and is
considered a distinct criterion. In addition, the requirement of fairness, justice and

reasonableness, which often corresponds to policy, is no longer subordinate to foreseeability*!.

The new approach varies significantly from the two-stage test in Anns, in that it attaches
importance to established duty categories, permitting a moderate expansion of the scope of
negligence to new areas, only if all three requirements of foreseeability, proximity and fairness
are fulfilled. In other words, where Anns presumed the existence of a duty, which could
potentially be canceled out by policy factors at the next stage, the Caparo approach assumes that

no duty exists unless policy dictates otherwise*?.

Of course, having a formula for duty of care can prove helpful only in situations which
lie in the grey areas of the tort of negligence. Those are mainly the issues of economic loss,
psychiatric injury and liability of public bodies. In straightforward cases, as for example physical

damage caused by positive acts, the application of the Caparo test may be superfluous*’.

The notion of foreseeability has the same content as in the neighbour principle, referring
to whether or not the defendant could have reasonably predicted that his/her act could cause
harm to the claimant. As mentioned above, proximity is no longer synonymous with
foreseeability and is used to determine the relationship between the two parties. It has been
described as the balancing factor between the plaintiff’s right to restitution for tortious infliction
of harm and the defendant’s right to not bear unlimited and disproportionate responsibility for
his/her actions**. Many authors share the view that proximity is conventionally used to limit the
range of duty of care with respect to specific categories of damage, notably pure economic loss
and psychiatric injury. A finding of no duty in such cases often corresponds to a finding of no
proximity, i.e. no preexisting relationship of a closeness that could give rise to a duty of care.
According to the same opinion, the boundaries between proximity and fairness, justice and

reasonableness are convoluted and frequently these two criteria are used indistinctly®.

41 Steele, Jenny, Tort Law-Text, Cases and Materials (Oxford University Press, 2007) p.156-7.

42 Lunney. Mark, and Ken Oliphant, Tort Law-Text and Materials (Oxford University Press, 2008) p.141.
43 Lunney p.141.

44 Clerk & Lindsell on Torts (London: Sweet & Maxwell, 2006) par. 8-15 to 8-16.

45 Lunney. Mark, and Ken Oliphant, Tort Law-Text and Materials (Oxford University Press, 2008) p.142.
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The application of the criterion of proximity is clearly illustrated in Watson v British
Boxing Board of Control*® and Sutradhar v Natural Environment Research Council®’. In the first
case, Watson was a professional boxer who suffered serious injuries during a boxing match. The
medical care he received was insufficient and he nearly lost his life. When he recovered, he
brought an action against the Boxing Board on the basis of their responsibility for health and
safety measures during professional boxing matches, and because they had not provided him
prompt medical attention. The Court of Appeal held that the Board was the only authority in the
UK in control of boxing, and boxers reasonably relied on it to provide them with proper medical
care. Since the defendant was the sole authority in complete control of the situation, there was

sufficient proximity between the two parties to establish a duty of care.

Conversely, in Sutradhar the court found that there was not sufficient proximity to give
rise to a duty of care, because the defendant was neither the sole responsible for the claimant’s
damage nor in total control of the situation. In this instance, the claimant was a resident of
Bangladesh who suffered arsenic poisoning after drinking contaminated water. He sued the
defendants on the grounds that a few years earlier they had inspected the local water system and
had not tested specifically for arsenic. The court concluded that it was the Bangladesh public
authorities that had the duty to ensure the safety of drinking water. The defendant had no control

over the situation and consequently could not be held responsible.

The third and last condition of the three-stage test is often described as a test of
reasonable thinking, common sense and pragmatism. From this follows that it encompasses a
wide variety of arguments, which make it readily applicable to situations where foreseeability
and proximity are not sufficient to justify extension of liability to a novel category of claim. Its
flexibility is the source of great concern among the legal community. The main fear is the
notorious “floodgates argument”, according to which, establishing new classes of claimants or
defendants or novel categories of actionable damage may lead to unlimited liability as well as to
the excessive burdening of defendants, with adverse consequences on commerce, insurance and
society as a whole. Another facet of this argument is that many people may be discouraged from

undertaking socially beneficial tasks which involve risk and could potentially lead to liability,

46 [2001] QB 1134.
47 [2004] EWCA Civ 175; [2006] UKHL 33.
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fearing the possibility of costly litigation or exorbitant amounts of compensation. Moreover,
professionals might start being excessively careful in their work, which again adds cost to
everyday transactions. This last version of the argument is sometimes referred to as the
“overkill” concern, a good example of which is the phenomenon of defensive medicine: some
doctors may be inclined to perform over-detailed or unnecessary tests to reduce the risk of being

sued for negligence®.

However, the main function of the “just, fair and reasonable” element of the Caparo test
is to either broaden the notion of duty of care or to restrict it when the public interest so dictates.
In MacFarlane and another v Tayside Health Board®, the claimants were the parents of a
healthy child who sued the defendants for the cost of its upbringing. The grounds were that the
defendants had negligently performed an unsuccessful vasectomy on the father, who already had
four children and did not wish to have another. Despite the fact that there was a preexisting
contractual relationship between the parties which signified sufficient proximity, the House of
Lords based its decision on policy and held that it was not fair, just and reasonable for the
defendant to compensate for the birth of a healthy child, which is generally regarded as a
blessing by society. Another example of the application of the above criterion, is Rees v
Darlington Memorial Hospital NHS Trust™. In this instance, the claimant was a disabled mother
who had undergone a sterilization operation in order not to have children. The surgery was not
successful due to the defendants’ negligence and she became pregnant and gave birth to a healthy
child. She subsequently brought an action for the extra cost of bringing up a child as a disabled

mother. The House of Lords applied MacFarlane and denied her claim on policy grounds.

From all the above, it is clear that in novel situations, where a duty of care has not been
established by previous authorities and all three elements of the Caparo test come in play, the
result will be unpredictable. This is mostly due to the fact that miscellaneous policy arguments
creep into the courts’ decisions®!. However, the law needs a certain degree of predictability in

order to be effective. This is why the modern approach of the courts to the expansion of the

48 Lunney, Mark, and Ken Oliphant, Tort Law-Text and Materials (Oxford University Press, 2008) p.144.
49 [2000] 2 AC 59.

50 [2004] 1 AC 309.

51 Steele, Jenny, Tort Law-Text, Cases and Materials (Oxford: Oxford University Press, 2007) p.158.
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scope of duty of care is more practical and focuses on an incremental, slow and steady growth,

using the method of analogy with established heads of liability>>.

2. Special applications of duty of care

The law on duty of care is not limited to the general principles described in the chapter above.
Whereas a general duty of care is undoubtedly established in relation to protection from bodily
harm and injury to tangible property®, there are duties linked to specific heads of damage
considered as “grey areas” of the tort of negligence. These are claims concerning psychiatric
injury and pure economic loss, which the courts hesitate to compensate. Consequently, additional
sets of rules have been elaborated for these two categories of negligence claims, imposing further

restrictions to plaintiffs seeking compensation for these types of loss>*.

In addition to specific rules applied to certain categories of damage, there are also rules
establishing a higher level of protection against tort liability for certain classes of defendants.
These include mainly public bodies and state authorities such as the police and other emergency
services, local government authorities as well as National Health System and educational
organizations®. Courts are so hesitant to accept that public bodies owe a duty of care to
individuals for their negligent acts or omissions, that it is often said that these classes of

defendants enjoy a “blanket immunity from suit’™.

Legal scholars and members of the judiciary in the UK agree that these particular areas of
tortious negligence are still under development and there is concern that relevant judgments are

mostly based on policy and contradict one another.

2.1 Psychiatric injury

52 Deakin, Simon, Angus Johnston, and Basil Markesinis. Markesinis and Deakin’s Tort Law (Oxford:
Clarendon Press, 2008) p.131.

53 Deakin p.138.

54 Harpwood, Vivienne, Modern Tort Law (London and New York: Routledge-Cavendish, 2008) p.37.

55 Deakin, Simon, Angus Johnston, and Basil Markesinis. Markesinis and Deakin’s Tort Law (Oxford:
Clarendon Press, 2008) p.208.

56 Elliott, Catherine, and Frances Quinn, Tort Law (Essex: Pearson Education Limited, 2005) p.74-6.
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Traditionally, English courts have not regarded mental trauma as equal to bodily harm.
Psychiatric injury, known as “nervous shock™ in early cases, was initially subject to a lot of
skepticism, mainly due to the fact that symptoms of a psychological illness were believed to be
more easy to fake®’. In recent years, the progress of medical science has enabled courts to accept
the existence of psychiatric illnesses such as clinical depression or post-traumatic stress disorder
(PTSD), a condition which usually develops after experiencing or witnessing a tragic
occurrence’®. Thus, the first and main requirement of a successful claim for psychiatric injury, is
a serious recognized psychiatric condition®. Cases of this kind significantly depend on clinical
evidence and it should be noted that a claimant will not be compensated for mere anxiety, grief
or any other temporary situation of simple mental or emotional discomfort which is normally

experienced by most people at some point in their lives®.

As soon as the shift in the courts’ attitude towards psychiatric injury became evident, the
number of relevant claims increased. Fearing that this would “open the floodgates of litigation”,
judges responded by elaborating additional control devices applicable to mental trauma cases®'.
Thus, apart from the criterion of reasonable foreseeability of harm which applies to all
negligence claims, the plaintiff has to meet further requirements, which are related to the
distinction between “primary” and “secondary” victims. Primary victims are those who were
directly affected by the defendant’s carelessness and suffered physical and psychiatric or purely
psychiatric harm as a result of it. Secondary victims are those who were present at the scene and
suffered psychiatric trauma as a result of witnessing the shocking event caused by the

defendant’s act or omission. As a rule, in primary victim cases the plaintiff will be subject only to

57 Harpwood, Vivienne, Modern Tort Law (London and New York: Routledge-Cavendish, 2008) p.38.

58 Deakin, Simon, Angus Johnston, and Basil Markesinis. Markesinis and Deakin’s Tort Law (Oxford:
Clarendon Press, 2008) p.139.

59 See for example Johnston v Nei International Combustion Ltd [2007] UKHL 39, Grieves v Everard and

Others [2006] EWCA Civ 27 and Gregg v Scott [2005] UKHL 2, where it was held that anxiety about an illness which
may or may not occur in the future as a result of the defendant’s negligence, does not constitute recoverable
psychiatric injury; Reilly v Merseyside Regional Health Authority [1994] 23 BMLR 26, where a couple trapped in an
elevator failed in their claim for claustrophobia and insomnia suffered after the event, because those are not
recognized as serious psychiatric illnesses.

60 The only exception to this rule is the “bereavement award” or “fatal accident compensation” inserted in
section 1A of the Fatal Accidents Act 1976 by the Administration of Justice Act 1982. It is awarded to close relatives
of victims whose death was caused by a negligent act or omission of the defendant. Bereavement claims can be
raised only by spouses, parents or children of the deceased and the plaintiffs do not need to prove that they suffer
from a serious and debilitating psychiatric injury. The amount of the compensation is fixed and relatively low,
serving only as a financial token for the loss of the claimant family members.

61 Steele, Jenny, Tort Law-Text, Cases and Materials (Oxford: Oxford University Press, 2007) p.302.
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the general criteria for establishing a duty of care — in addition of course to proving that he/she
suffered an accepted psychiatric condition. On the contrary, secondary victims are subject to
many more restrictions. For this reason, those in favour of the extension of the scope of liability
for psychiatric harm, focus mainly on stretching the concept of primary victims so that it will

include more classes of claimants®?.

In primary victim cases, there are two categories of claimants: those who suffered both
physical and psychiatric injury as a result of the same accident, and those who did not suffer any
bodily harm but felt fear for their lives and safety which led to psychiatric damage®. The leading
authority on primary victims of the second category is Page v Smith®. In this case, the negligent
conduct of the defendant caused a car accident but the plaintiff was not hurt. However, he later
had a recurrence of ME (myalgic encephalomyelitis, known as “chronic fatigue syndrome”), a
psychiatric condition of which he had suffered in the past, which left him unable to work.
Although psychiatric injury was not foreseeable under the circumstances of the case, the House
of Lords ruled that there was reasonable foresight of risk of physical damage, which was
sufficient to establish a duty of care®. A famous case considered to lie at the margin of the

primary victim concept is W v Essex County Council®

. Here the defendant local authority placed
a boy in the home of the claimants who acted as foster parents. The boy was under investigation
for rape but the council did not inform the claimants of this. When the parents found out that
their own children had been sexually assaulted by the boy, they brought an action against the
council claiming damages for themselves, because they suffered from clinical depression as a
result of the council’s negligence. The defendants argued that the parents were secondary victims
who were not even present when the shocking events occurred but were informed about them

later. The House of Lords rejected those arguments and ruled that the claimants were in fact

primary victims deserving compensation.

62 Deakin, Simon, Angus Johnston, and Basil Markesinis. Markesinis and Deakin’s Tort Law (Oxford:
Clarendon Press, 2008) p.140-1.

63 Elliott, Catherine, and Frances Quinn, Tort Law (Essex: Pearson Education Limited, 2005) p.39.

64 [1996] 1 AC 155.

65 See also Simmons v British Steel plc [2004] UKHL 20, which was decided in the same principle.

66 [2001] 2 AC 592.

16



The first case in which the House of Lords made the distinction between primary and
secondary victims was McLoughlin v O’Brian® . According to the facts, the plaintiff rushed to
the hospital immediately after she was told that her husband and children had been in a serious
car accident. There, she found out that one of her daughters had been killed and the other
members of her family were badly injured. When she saw them, they were in a bad state from the
accident and one of her sons was screaming in pain and shock. The acute grief she felt resulted in
severe clinical depression and personality changes. Until then, only claimants who had witnessed
through their own senses the accident caused by the defendant’s negligence were awarded
compensation for psychiatric injury. This was the first time that a secondary victim, meaning a
person who was not present at the scene of the incident but came to its immediate aftermath, was
successful in her claim for damages. However, in order to prevent a potential increase in
secondary victim claims, the judges suggested certain restrictions regarding the closeness of the
claimant’s relationship to the primary victim as well as his/her proximity in time and space to the

occurrence®®.

These restrictions were further elaborated in Alcock v Chief Constable of South
Yorkshire®®, where it was clarified that claims by secondary victims were to be an exception to
the rule that psychiatric injury actions are brought by primary victims’’. Alcock was one of the
cases related to the Hillsborough football stadium disaster, in which, due to police negligence, an
excessive number of spectators was allowed in one terrace, resulting in its collapsing and
crushing 96 people. The plaintiffs in this particular case were relatives of the victims, seeking
compensation for post-traumatic stress disorder as secondary victims of the horrific accident.
None of them had actually witnessed the death of their loved ones; some were inside the stadium
but at a distance from the exact location of the incident, others had rushed to the stadium after
hearing what had happened and some had watched it live on television. The House of Lords
rejected all claims for various reasons and determined that there are three requirements for the
existence of a duty of care in secondary victim cases: a) the claimant must have seen the accident

as it happened or come to its immediate aftermath, b) there must be a close relationship of love

67 [1983] 1 AC410.

68 Elliott, Catherine, and Frances Quinn, Tort Law (Essex: Pearson Education Limited, 2005) p.42.

69 [1992] 1 AC 310.

70 Deakin, Simon, Angus Johnston, and Basil Markesinis. Markesinis and Deakin’s Tort Law (Oxford:

Clarendon Press, 2008) p.143.
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and affection between the claimant and the primary victim and c) the claimant must have

perceived the occurrence in a way which provoked a shock to him/her’!.

More in particular, the first of the above control devices refers to the proximity of the
claimant to the place where the event occurred. The general requirement is the plaintiff’s
physical presence at the scene. Alternatively, this criterion may be extended to the immediate
aftermath of the accident, if the time between the claimant’s first hearing of the occurrence and
witnessing shocking scenes related to it, can be considered an uninterrupted sequence of
events’?. Surprisingly, in the Alcock case, some of the claimants who identified the bodies of
their relatives in the temporary mortuary set up outside the stadium some hours after the event,
were held to fail in meeting the immediate aftermath condition. However, authorities before and
after Alcock show signs that the immediate aftermath notion may be stretched if policy reasons

so dictate’’.

According to the second criterion, the claimant must prove a close tie of love and
affection with the primary victim of the accident, which would justify his/her suffering a serious
psychiatric condition as a result of the event. The closeness of certain types of relationships such
as parents and children, spouses and even fiancés is considered self-evident, although it may be
disproved by the defendant, as for example in cases where a married couple is estranged due to
separation. Other classes of claimants, however, need to go through the embarrassing and often
insulting process of proving that they loved and cared for the primary victim’*. In Alcock for
instance, one of the plaintiffs was the brother of a primary victim who had died in the tragedy; he
was not allowed to recover because he was not able to prove that he had a close tie of love and
affection with his brother. An important conclusion which may be drawn from the precondition
of proximity of relationship, is that mere bystanders who happen to come upon the scene of a

tragedy but have no personal connection to the immediate victims, are not entitled to seek

71 Lunney, Mark, and Ken Oliphant, Tort Law-Text and Materials (Oxford University Press, 2008) p.346-8.

72 Deakin, Simon, Angus Johnston, and Basil Markesinis. Markesinis and Deakin’s Tort Law (Oxford:
Clarendon Press, 2008) p.146-7.

73 Galli-Atkinson v Seghal [2003] EWCA Civ 697; North Glamorgan NHS Trust v Walters [2202] EWCA Civ

1792; Froggatt v Chesterfield and North Derbyshire Royal Hospital NHS Trust [2002] WL 3167323; Farrell v Merton,
Sutton and Wandsworth HA [2000] 57 BMLR 158.

74 Lunney, Mark, and Ken Oliphant, Tort Law-Text and Materials (Oxford: Oxford University Press, 2008)
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18



compensation’”. This is related to a further restriction on secondary victims, that they should be
of normal fortitude of character. People who are hyper-sensitive and excessively fragile may not
seek damages for mental trauma, unless any person of ordinary fortitude would have suffered the

same harm under the same circumstances’®.

The third control mechanism is related to the means by which the accident was
witnessed. This means that the claimant must have perceived the scene of the accident with
his/her own unaided senses and suffered a sudden shock as a result. This particular precondition
is justified by the fact that only seeing or hearing an accident directly has the power to produce a
reaction of shock so intense that could lead to psychiatric injury’’. Consequently, being informed
about the incident by a third party is not considered sufficient to fulfill this requirement’®. In
Alcock, the House of Lords examined whether watching the event broadcasted live on television
was enough to allow the claimants to recover. They concluded that watching an event 